
HM CUSTOMS & EXCISE 
CONSULTATION PAPER 
REVIEW OF VAT REPAYMENT SUPPLEMENT 



1 * Introduction 

1.1 As announced by Sir John Cope MP, Paymaster General, in the House of 

Commons on 7 July 1992, Customs are to review the VAT repayment supplement 
regime. 

I* 2 This P a ? er sets out the background to that regime and the reasons for this 
review, and seeks to identify issues that now need to be addressed. It is 
intended as a basis for consultation with trade and professional 
organisations, other representative bodies and our own staff, so that the 
views of all with an interest can be taken fully into account in 
formulating proposals. 



2 . Background 

2.1 Repayment supplement (RS) was conceived in 1983 by the Committee on 
Enforcement Powers of the Revenue Departments, led by Lord Keith of Kinkel. 
RS was proposed as the concomitant of default surcharge (DS), but not 
necessarily symmetrical with it, and was introduced in the second 
implementation phase (Keith II) on 1 October 1986. 

2.2 Just as DS was designed to deter persistent non-compliance and ensure that 

VAT registered persons furnish returns and make VAT payments by the due 

date, so RS was to ensure that Customs also act efficiently and effect 

payment of claims for VAT repayment without undue delay. Each is a form of 
penalty. 
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2.3 It was originally thought that RS need not be an appealable matter since 
payment would be determined by reference to a number of conditions and 
objective tests which should not give rise to dispute. Subsequent 
experience of the RS regime has overturned those views. 

3 . Law 

3.1 The statutory requirements for RS were first enacted in Section 20, Finance 
Act 1985. In 1988 the scope of RS was widened to include claims for 
refunds of VAT made by public bodies. At the same time the qualifying 
conditions were eased. A substitute Section 20 was brought in by the 1988 
Finance Act and new Regulations were made under SI 1988 No. 1343. 

3.2 Section 15 of the Finance (No 2) Act 1992 defines more clearly the period 
for reasonable inquiries into claims which Customs may leave out of account 
in calculating the 30 day qualifying period for RS purposes (see para 4.2 
below) . 

4 . RS Explained 

4.1 RS is currently assessed at 5% of the net amount due for repayment, or £30, 
whichever is the greater. This becomes payable when a legitimate claim is 
not authorised within a net period of 30 days of its receipt by Customs, 
provided that certain other conditions are met. For example, a claim must 
be received no later than 1 month after the due date; and not be wrong by 
more than 5% or £250, whichever is the greater. 

4.2 How the RS qualifying clock counts time is detailed in the 'Code of 
Conduct' recently issued by Customs - a copy of which accompanies this 
paper. This also explains how certain periods may be left out of account, 
including time for reasonable inquiries into claims (see also para 3.2 
above). The 'Code' is subject to review and possible modification in the 
light of changes which may flow from this RS review. 
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5. 



Purpose of ' inquiries ' 



5.1 A system for verifying repayment claims was well established before 1983. 
The Keith Committee recognised the necessity of such a system and did not 
propose to disturb it. Indeed, the Committee originally proposed an across 
the board qualifying period of 60 days, inclusive of time for inquiries and 
for all of Customs' other necessary functions relating to processing 
claims, before RS could become payable. This was changed after the 
exposure stage of the 1985 Bill to the present 30 days exclusive of inquiry 
time etc. 

5.2 Although the majority of claimants are honest, a substantial number still 
make mistakes, some recklessly, while others are plainly fraudulent. 

Customs must therefore make inquiries prior to payment, where appropriate, 
so as to fulfil their statutory responsibilities for the care and 
management of the tax and thereby protect the interests of taxpayers at 
large. 

5.3 Customs verify only a small proportion of claims in advance of payment but 
all claims are subject to checks and later inquiry. Such verification led, 
in the last financial year, to the discovery of overclaims totalling in 
excess of £200 million and many frauds, some of which were 'nipped in the 
bud' . 

6 . Need for change 

6.1 The number of formal appeal cases and correspondence from registered 

persons and their representatives on possible entitlement to RS is growing. 
After the serious misdeclaration and persistent misdeclaration penalty 
regimes were brought in by the third implementation phase (Keith III), more 
RS questions have arisen and have been pursued by taxpayers and their 
advisers with noticeably greater vigour than before. Litigation is costly 
and best avoided; most appellants and defendants probably would prefer to 
deploy resources elsewhere. 
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The following table illustrates the volumes but does not, of course, reflect 
degree of complexity of individual cases, which has also tended to grow. 



Table A 



FINANCIAL 

YEAR 


TOTAL 
No. OF 
REPAYMENTS 


TOTAL 
VALUE OF 
REPAYMENTS 

e 


COMPLAINTS 

ABOUT 

DELAYED 

REPAYMENTS 


RS FROM 
COMPLAINTS: 
No. OF CASES 


RS PAID 

AUTOMATICALLY: 
No. OF CASES 


TOTAL 
No. OF 
RS 

PAYMENTS 


X OF 
ALL 

REPAYMENTS 


TOTAL 
RS PAID 
£ 


89/90 


2.47m 


17.763M 


540 


370 


2478 


2848 


0.12 


880,480 


90/91 


2.42m 


21,179m 


878 


504 


2836 


3340 


0.14 


1,702,117 


91/92 


2.46m 


23,0H5m 


945 


385 


j '1166 


1551 


0.06 


1,131,068 
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Customs have steadily improved their performance, moving from once weekly 
repayments, to twice weekly and then to daily repayments. Other 
efficiencies have been introduced so that the number of claims now paid 
within 10 working days of their receipt has grown; and, as important, 
within that 10 day span an increasing proportion of claims are now bexng 
paid earlier >.than when RS was introduced in 1986. The graph below compares 
the two strictly in terms of actual lapsed time. 
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6.3 Some of the legal interpretations which have emerged from formal appeals 
before tribunal or higher courts have been unexpected for Customs. For 
example, in the L Rowland & Co (Retail) Ltd versus Commissioners and the 
Five Oaks Properties Ltd cases, time to be left out of account for 
reasonable inquiries into claims was effectively restricted to the period 
between the dates when questions were put to the claimants and when they 
provided answers. The original intention of the law to provide time for 
Customs to test further the veracity of replies or possibly to undertake 
inquiries other than direct with the claimant was not recognised. This 
would have made it difficult for Customs to exercise properly their 
statutory responsibility for the care and management of the tax. 

Section 15 Finance (No 2) Act 1992 therefore renewed Customs' freedom, 
without penalty, to undertake reasonable inquiries to ensure that neither 
the system of repayment nor the repayment supplement regime are open to 
manipulation. However, the Paymaster also announced that the system would 
be reviewed and that account would be taken of all concerns about its 
operations . 

6.4 RS has become widely regarded as compensatory and the intended penalty 
effect is perhaps no longer of prime relevance. However, an RS payment of 
5% of the value of a claim could be seen as disproportionately generous 
compensation where there is a delay of just a few days beyond the 30 day 
period currently allowed to Customs to effect payment. Indeed, the present 
amount could actually be a disincentive to the efficient operation of the 
system, since traders would stand to lose by notifying Customs as soon as a 
delay was suspected. 

6.5 The system has by and large been welcomed by traders. The main concern 
expressed about its operation, arising from the 'Rowland' case, has been a 
feeling that it is insufficiently transparent, and that traders should have 
a greater degree of certainty about their entitlement to RS. 
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7 . The review: some issues /questions . 

7.1 This review will ask: 

what purpose does the RS regime serve?; 
how well does it function at present?; 
is such a regime still needed?; and, 
if so, how can it be made more effective?. 

7.2 More specifically, in any such regime, the following issues need to be 
addressed: - 

a. Should it be a system aimed primarily at compensating traders rather than 
at penalising Customs? The original object of RS was to encourage Customs 
to deliver repayments without undue delay and this has largely been 
achieved. Customs now have tighter planning systems and published targets, 
and are held more accountable than before for their performance. 

b. Is RS in its present form therefore still necessary for the maintenance of 
a satisfactory level of service? Although the RS burden is felt in a real 
way by Customs it is nonetheless a cost borne by the Exchequer and 
ultimately by the taxpayer. 

c. The present system is viewed by some as compensating traders: that being 
the case, might it not be appropriate to have something akin to default 
interest which is payable by traders on their delayed payments? There is 
probably all round acceptance that where undue delay occurs there should be 
some additional payment. But RS as a one-off payment may not be well 
suited to a compensatory system - it is generous for shorter delays and yet 
may be less than adequate where a long delay is involved. That could argue 
for an alternative simple interest calculation but, should any eventual 
regime aim to be both compensatory and penal, there may be a case for 
setting an interest rate so as to represent more than normal commercial 
restitution, or to have some sliding scale of payments over and above 
interest calculations. 

d. Or perhaps the system should work more like default surcharge (DS) which 
can be charged when a trader fails to render returns or make payments by 
the due date? At present that system, which itself is under-review, only 
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seeks additional payments after the trader has defaulted twice, the second 
of which triggers a warning surcharge liability notice. On subsequent 
defaults the surcharge can increase by steps to a maximum of 20% of the 
amount actually due. While there is some attraction in such an approach, 
it would place a heavy burden of record-keeping on traders and Customs, and 
in most cases would reduce the availability of compensation to traders. 

e. Is 30 days the right length of time to trigger RS? Much depends on the 
nature of the system to be adopted but there may be argument in favour of a 
shorter period given that Customs have improved their performance since RS 
was first introduced. For example, in 1986 around 8% of claims remained 
unpaid after 20 days as compared with 2.5% today. Of that, some 1.5% - 
around 35,000 claims a year - remain unpaid at the 30 days point. The 
extra pressure of a shorter period might produce efficiency gains but there 
is, however, another factor which bears upon the Exchequer and taxpayer 
generally and would support the status quo on the period of time. It is 
that parts (sometimes substantial) of claims for repayment are claimed 
before the claimant has paid the tax to the supplier and before the 
supplier is required to account for or to pay the requisite output tax to 
Customs. Thus claimants cannot say that they are always out of pocket or 
disadvantaged by a repayment of VAT at or even after the 30 days point. In 
many cases it is the Exchequer which is underwriting the repayment. 

f. What should be done to deal with the need to make enquiries into claims? 

Any new system should be as free as possible from contention and one 

solution might be to return to the original Keith proposal of a 60 days 

period, inclusive of time taken for all Customs' necessary functions. That 
would allow for a more objective test although there might still be 
disputes over the dates of receipt of claims and dates of authorising 
payments used to measure the period. Ideally any new system should seek to 
minimise contention in these areas too. It may also now be possible to 
consider a period shorter than the original 60 days without creating 
unrealistic expectations of Customs as regards the completion of inquiries 
etc. But sometimes traders will have genuine difficulty in satisfying 
inquiries or correcting errors on claims, whilst others might be less than 
fully co-operative, and it would be wrong in such circumstances for 
Customs, through no fault of theirs, to become liable to a surcharge when 
the time limit expired. 
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g. Were the present system of counting time out for reasonable inquiries to be 
retained or something similar put in its place, how might that be made more 
transparent to claimants without prejudicing Customs' ability to make such 
inquiries? Customs' approach to inquiries has to be circumspect and 
discreet if there is to be a reasonable prospect of successful discovery of 
fraud. Inquiries need not always involve questions put direct to claimants 
a.nd m a proportion of cases it is possible to resolve a credibility matter 
without burden on the claimant or other taxpayers. In the 'Rowland' case 
the High Court judge observed that if checks disclose fraud then repayment 
will not have to be made, nor will any supplement have to be paid; and, if 
checks conclude that the claim is valid, and the taxpayer is not to blame 
for any delay in satisfying Customs of that, he is entitled to the claimed 
repayment and should be entitled to RS . This latter view, were it to be 
applied, would exert pressures on Customs to reduce the number of such 
inquiries and would not be in the interests of taxpayers at large: there 

is already considerable error and fraud in relation to VAT repayments and 
any system should support Customs' endeavours to reduce and discourage 
that . 

7.3 The pros and cons relating to these issues (and others) will be explored 
and views carefully weighed. Any relevant development arising from the 
review of Default Surcharge and Default Interest already underway will also 
be taken into account. 

7.4 Representations should be made before 15 January 1993 to the Review team, 
led by Mr N R McLean, supported by Mr P Boynes and Mrs G Smith who will be 
pleased also to consider requests for meetings to discuss issues. Views 
may be sent to the team at the VAT Central Unit, Room 707, Alexander House, 
Victoria Avenue, Southend-on-Sea, Essex, SS99 1AA. Team members may, if 
necessary, be contacted by telephone on 0702-36-7067, 7059 or 6611. 
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H M CUSTOMS & EXCISE 



CODE 

OF 

CONDUCT: 

TREA TMENT 
OF 

VA T REP A YMENT CLAIMS 
AND 

VA T REP A YMENT SUPPLEMENT 




PURPOSE. This code aims to convey Customs' commitment 
to serve well the needs of claimants , government and 
taxpayers at large. It illustrates: 

how claims for VAT repayment are received 
and processed; 

the points at which the repayment 
supplement clock starts and stops; and 

how due regard is given to any unreasonable 
delay by Customs, which may qualify a 
claimant for repayment supplement. 
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TREATMENT OF VAT REPAYMENT CLAIMS 



YOU CAN EXPECT US: 

to deploy resources equal to the task of accepting nearly 7.2 million 
VAT returns each year and sifting, for high priority attention from 
these, around 2.4 million claims for VAT repayment. 



to meet substantially our aim to pay correct claims for repayment of VAT 
without undue delay and without cause for complaint from you - by 
authorising payment of at least 90% of claims within 10 working days of 
their receipt by Customs at the VAT Central Unit (VCU). 



to undertake such checks and apply such safeguards as will give adequate 
assurance that claims are legitimate and accurate - thereby protecting 
both the revenue and the interests of taxpayers at large. 



- to seek continuously to reduce burdens both on your business and on our 
own running costs arising from such verification work - by minimising 
pre- repayment inquiries made direct with claimants, or where that is 
necessary, by conducting such business quickly. 



to arrange verification visits for the earliest mutually convenient date 
and time - usually reminding you whenever a claim remains unpaid. 



to monitor closely the time taken at each stage of processing a claim 
from date of receipt until date of authorising payment, and where that 
exceeds a net total of 30 days, then to pay a repayment supplement 
without the need for you to make an application. 



to be scrupulous in ensuring that any unreasonable delay by us is 
identified and logged - always counting that time against ourselves for 
repayment supplement purposes. 



to deal quickly and courteously with any complaint or appeal. 



NOTES 

Our activities are subjected to internal management checks and controls 
to help prevent undue delay in processing claims or to identify cases 
when delay occurs. 

In addition a separate unit of internal auditors acting for the 
Department's Principal Finance Officer (Deputy Chairman) conduct 
independent checks on individual transactions as well as on the 
integrity of the system. 

The National Audit Office, reporting to the Public Accounts Committee 
and thereby to Parliament, also examines departmental systems including 
VAT repayment and the repayment supplement regime. 




■V.-\ 
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PROCESSES 



REPAYMEMT SUPPLEMEMT CLOCK 



- Receipt of claims at VCU day 

clock 

starts 

- Data capture and update of accounts 
for each trader/claimant 

- Automated credibility tests (all claims) 

- Test failures/queries (only some claims)* 

- Manual checks by VCU 

- Reference elsewhere for 
to queries 

- Local or other action 

- Visit to claimants 

- Action after visit 



aplies 



Clock 

stops 



[Note: 



Clock may 
re-start at 
any time 
there is 
official 
or undue 
by us.] 



if 

error 

delay 



- Return of claim and query to 
the VCU 



Further scrutiny 



Clock 

re-starts 



- Re- input of payment and 
other data 



- Authorisation of payment 

Clock 

stops 



- Payment 
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- Date of receipt (dor) is recorded on all returns- When mail is received 
in too large a volume to be dealt with on the same day, all envelopes 
are impressed with the dor which is later transferred to the returns. 



- Data is keyed to mainframe computers as soon as possible - depends on 
volumes of post received daily and in the pipeline. Any errors or 
omissions on the returns must first be corrected. Early action is taken 
during which the RS clock stops. 



Usually processed on the same working day/ evening as the data has been 
input. (*Note. A large proportion now proceed for payment action). 



Computer printouts produced for VCU action the next working day. 



- Generally, failures are all dealt with by the VCU on the same day they 
are received off the computer. Some are immediately resolved at the 
centre. 



Other queries and return-,' forms are all sent overnight for inquiries, 
typically to local VAT offices (LVOs). 



LVOs/others record receipt and give highest priority to these without 
unduly disturbing existing arrangements for visits to other traders. 
LVOs always seek to resolve queries with minimum involvement of 
claimants where that is fastest. 



When necessary, claimants will be contacted by telephone to arrange a 
mutually convenient date and time for verification of the claim. 
Claimants will usually be informed that the claim is unpaid. 



It may be necessary to test further the information given by the 
claimant in support of the claim. This may be done locally or at the 
centre. 



Results of local verification are advised to VCU with a certificate 
signed by a senior manager as to how time was expended. These are 
returned overnight. 



Replies to queries are examined and considered with other information 
available at the centre. Action to correct any discovered 
error/overclaim is first completed and where no further inquiry is 
needed the claim is passed for payment of the appropriate sum - most 
within 24 hours of their return to VCU. 



On satisfactory capture of complete data, including periods of clock 
stopping and re-starting, claims are ready for payment and final update 
of computer-held accounts. 



The trigger for this is an authorisation, given in writing daily, for 
the batches to be paid. Any repayment supplement payable is then 
automatically generated with the repayment. 



Automated payments are made by transmitting data direct to the banking 
system on a private dedicated line. Other payments by payable order 
have to be physically controlled, enveloped and bagged for daily 
collection by the Royal Mail. 
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TREATMENT OF VAT REPAYMENT CLAIMS 



WE, IN RETURN, EXPECT YOU 



to be careful 
ensuring that 



to formulate your claim for VAT repayment correct 
you have all the proper evidence in support of it 



. v-urrecLly, 



to make sure that your claim, on the prescribed form is sent tn th* vat 
Central Unit by the due date and to accept that any outstandina VAT deht 
yau may have will normally be set off against that claim. 



whenever possible, to provide bank account details and always advise us 
immediately of any change so that automated payment of the amount due to 
you can be made promptly and directly into the correct accou™* 
alternatively, to accept payment by payable order sent through'the 
postal service which might take longer to reach your account 



to enquire -!.V S lf you have not received payment of your claim for VAT 
repayment within, say, three weeks of your sending it to the VCU or 
sooner if you would normally have received payment before that* "but 
always sufficiently before the expiry of 30 days to give us a chance 
e.ther to justify the lapse of time or to expedite p^nt? 



to let us have your suggestions for improving the way we serve you the 
Government and taxpayers at large; and occasionally to let us know Tn 
you think we are getting things right. 



to bring any grievance you may have, relating to VAT repayments or 
repayment supplement, to our attention with all facts known to you so 

^urJhor advisHi vou a 2HU V h S ?- in ^ instance '' or reconsider and 

Turtne, advise if you still believe we may have missed something. 



NOTES 



You have the right of appeal to an independent VAT tribunal on any VAT 
repayment matter or related decision by us, about which you remain 

You can obtain further information on VAT tribunals from your local VAT 
office whose address is listed in your telephone directory under 
1 Customs & Exci se' . 
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REPAYMENT SUPPLEMENT BRIEFLY EXPLAINED 



Where payment of a legitimate and accurate claim is not authorised within 
* lU ^;. s 1ts receipt by Customs, a supplement of 5% of the amount due 

or £30, whichever is the greater, will be paid. Where Customs have to 
correct your errors or make reasonable inquiries about the claim, those 
periods do not count towards the 30 days. 



terrain other conditions must also be satisfied and these are laid out in 
Section 20, Finance Act 1985 (as substituted by S.20 FA 1988); amplified by 
oection 1 j, Finance Act (No. 2) Act 1992; and in Regulations SI 1988 
No 1343. 



A full review of the repayment supplement regime cortmenced in 
November 1992. The code may be amended in the light of that review 



Produced by the VAT Central Unit, 



NOTE 



an Executive Unit, within 
H M Customs and Excise 







November 1992 
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